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------------------------------------------------------------------------------------

· The Federal Trade Commission has issued its long-awaited final rule amending its Telemarketing Sales Rule (the “TSR” or the “Rule”).  With two exceptions, the amended Rule will be effective 60 days after publication in the Federal Register.  The national do-not-call list will not be effective until Congress has provided authority to charge fees to telemarketers.  With respect to caller identification, the Commission will allow 12 months for telemarketers to change their practices to comply with the new requirements. 

Set forth below is our understanding of the Rule.  We will circulate a more detailed memo once we have analyzed it in more detail.

I.
Do-Not-Call List


A.  Substantive Requirements

· The Commission created a national do-not-call list.  Full compliance with the list will be required 7 months after the FTC obtains congressional authority to charge fees to telemarketers.  If such authority is not granted, it is not clear if and when a do-not-call list will be effective.

· Established Business Relationship—There will be an established business relationship exemption for 18 months after a consumer has bought, rented, or leased a product and 3 months after requesting information.

· If a consumer places his or her name on the do-not-call list and then a transaction takes place, the business can call the consumer for 18 months from the date of the transaction.  If the customer specifically asks not to receive such calls from a company where an EBR exists, the company must place the customer on its company-specific do-not-call list.

· For purposes of an established business relationship, a transaction will be deemed to have occurred at the last instance of provision of a service.  Thus, for magazine or other types of subscriptions, the 18 months will begin to run at the time of expiration of the subscription.

· The established business relationship exemption extends to affiliates and subsidiaries that have the same name or are marketing the same kind of good or service (e.g., Time magazine and Time-Life Books), but not to all affiliates within a company.

· Individuals who place their names on the do-not-call list can provide companies with written permission to call them that would override (for that company) the do-not-call list requirement.

· Companies will be required to scrub their lists quarterly against the do-not-call list.

· A consumer request to be placed on the list will be effective for 5 years.

· Individuals will be able to add themselves to the list by calling an 800 number maintained by the Commission or on its Web site.  There will be no charge to the individual to place his or her name on the list. 

· Tax-exempt non-profits and the for-profit firms soliciting on their behalf are exempt from complying with the do-not-call list.  For-profit firms soliciting on behalf of non-profits would be subject to a new requirement of creating and following company-specific do-not call lists.

· Service bureaus that perform calls for entities otherwise not under the FTC’s jurisdiction will be subject to the do-not-call list for such calls.

· There is no formal preemption or coordination of the national do-not-call list with the state do-not-call lists.  There is no discussion in the Rule as to how this list will relate to the FCC proposal.

· There will exist a safe harbor from enforcement for companies that follow reasonable procedures to comply with a do-not-call list.


B.  Fees for the Do-Not-Call List

· The Commission plans to seek authority from Congress to assess fees on telemarketers to subscribe to the do-not-call list.  The user fee rulemaking will be addressed at a later time.
· The per-company charge for nationwide calls is expected to increase from the proposed $3,000 to at least $8,000.
· Telemarketers will be charged on an area code basis; the first 5 will be free.
· Each seller must pay to access the do-not-call list (if using more than 5 area codes) even where several sellers use the same service bureau.
II.
Transfer of Pre-acquired Account Information

· The Commission has changed its approach on this subject and did not proceed with a comprehensive ban on the transfer of pre-acquired account information.  It took a more targeted approach aimed at particular business practices.
· The Rule will prohibit the trafficking only of unencrypted billing information.  
· The Commission limited the transfer of pre-acquired account information in the case of a “free to pay” situation (where a customer is given a trial offer and without cancellation the consumer is charged for the product or service.)  In such situations, the Commission will require that telemarketers: (1) obtain express agreement from the consumer about the eventual charge; (2) obtain the last 4 credit card digits from the consumer, and (3) require taping of the entire telemarketing call.
· For other “upsells” that are not “free to pay” transactions, the Rule requires telemarketers to (1) identify the account being charged and (2) obtain consumer consent to the charge.  Taping is not required in these circumstances.  If consent is obtained through a letter following the phone call, the letter must be sent via first class mail describing the transaction in a clear and conspicuous manner.

III.
Predictive Dialers
· Abandoned calls associated with predictive dialers are considered a violation of the Rule, but there is a safe harbor if all of the following 4 conditions are met:

· No more than 3% abandoned calls per day, per campaign.

· A consumer’s phone must ring 15 seconds or 4 rings before the predictive dialer may disconnect the phone (if an operator is not available when the consumer picks up the phone).

· If no sales representative is available within 2 seconds of the consumer’s greeting, a recorded message (not containing a solicitation) must be played giving the name of the company and a call-back number. 

· The telemarketer retains records to illustrate compliance with the safe harbor. 

IV.
Caller Identification

· The Commission requires telemarketers, where the telecommunications carrier’s technology supports it, to transmit Caller ID that identifies the number and the name of the company whose product is being sold.  

· The effective date of this requirement is 12 months after the amended Rule is published in the Federal Register (expected to be early January). 

V.  
Telemarketing of B-to-B Internet and Web services

· The telemarketing of Internet and Web services will not, as originally proposed, be excluded from the B-to-B exemption to the Telemarketing Sales Rule.

VI.
Novel Payments

· Preauthorization is not required for the use of debit cards.  

· Express verifiable authorization is required for any nontraditional payment method (phone checks, charges to mortgage account, etc.)

VII.
E-Mail and Fax Under the Direct Mail Exemption

· Disclosures required for inbound calls that result from e-mail for faxes must appear in the text of the e-mail and fax communication.

VIII.
Charities/Nonprofits

· As mentioned, tax-exempt charities and nonprofit organizations and their for-profit solicitors are exempt from the national do-not-call list.  For-profit solicitors must comply with company-specific do-not-call lists.

· Charities/nonprofits and their for-profit solicitors must promptly disclose: (1) the name of the organizations on whose behalf a contribution is sought and (2) that the purpose of the call is to solicit a contribution. 

Source:  DMA, 2002



